The Supreme Court itself has had little occasion to evaluate this trend. In Dunlop v. Bachowski, 6 decided a decade ago, the Court held that the decision of the Secretary of Labor not to file suit to set aside a union election was subject to judicial review, but the most difficult issue raised by the case was disposed of in an obscure footnote. 7 It was thus not until its recent decision in Heckler v. Chaney" that the Court set out some general conclusions on the reviewability of agency inaction. Those conclusions prompted a vigorous separate opinion from Justice Marshall, who expressed concern that the Court had created a "presumption of unreviewability" ' that endangered "a firmly entrenched" body of law providing judicial review of agency refusals to act. 10 There is little risk in predicting that the rationale and reach of the Chaney decision will provoke considerable controversy in the courts and elsewhere. This article explores the implications of Chaney for judicial review of agency enforcement decisions, attempting in the process to develop a set of guidelines for resolving claims of unlawful administrative inaction. That inquiry will be based on an analysis of the role of regulatory agencies and reviewing courts in the modern era.
I. REVIEWABIUTY: A PRIMER
Under the Administrative Procedure Act (APA), 11 agency action is generally subject to judicial review. The presumption of reviewability is reflected in the legislative history of the APA,' 12 producing the understanding, frequently repeated by the courts, that statutes will not be held to preclude review unless there is "clear process as a means of achieving public or statutory values); Garland, Deregulation and Judicial Review, 98 HARv. L. REv. 505, 512 (1985) (contrasting interest-representation and fidelity models of administrative law). For an elaboration of this transformation, see infra notes 84-101 and accompanying text.
' 421 U. S. 560, 566-68 (1975) . 7 Id. at 567 n.7 ("We agree with the Court of Appeals, for the reasons stated in its opinion, that there is no merit in the Secretary's contention that his decision is an unreviewable exercise of prosecutorial discretion.") (citation omitted). For a discussion of the limits of the analogy of administrative discretion to prosecutorial discretion, see infra notes 75-122 and accompanying text.
8 105 S. Ct. 1649 Ct. (1985 . 9 Id. at 1660 (Marshall, J., concurring in the judgment). 10 Id. at 1665.
5 U.S.C. § § 551-706 (1982).
12 See H.R. REP. No. 1980, 79th Cong., 2d Sess. 41 (1946) , quoted in Abbott Laboratories v. Gardner, 387 U.S. 136, 140 n.2 (1967) ("To preclude judicial review under this bill a statute, if not specific in withholding such review, must upon its face give clear and convincing evidence of an intent to withhold it.").
and convincing" evidence that Congress intended to do so.'"
The presumption of reviewability under the APA is based on a set of considerations, loosely captured in the notion of the rule of law, that relate to the perceived need to constrain the exercise of discretionary power by administrative agencies.
14 Judicial review serves important goals in promoting fidelity to statutory requirements and, where those requirements are ambiguous or vague, in increasing the likelihood that the regulatory process will be a reasonable exercise of discretion instead of a bow in the direction of powerful private groups. 15 These concerns are especially powerful in light of the awkward constitutional position of the administrative agency. The absence of the ordinary safeguards of electoral accountability and separation of powers has generated, in the administrative context, especially intense fears of factional influence over governmental processes and of decision free from public scrutiny and review. Such fears were a prime reason behind the nondelegation doctrine. 16 After the demise of that doctrine, 7 surrogate safeiS See, e.g., Block v. Community Nutrition Inst., 104 S. Ct. 2450 Ct. , 2457 Ct. (1984 ("clear and convincing" test controls unless congressional intent to preclude review is "fairly discernible in the statutory scheme."); Southern Ry. v. Seaboard Allied Milling Corp., 442 U.S. 444, 462 (1979) ; Dunlop v. Bachowski, 421 U.S. 560, 568 (1975) ; Abbott Laboratories v. Gardner, 387 U. S. 136, 140 n.2 (1967) .
" See Louis JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 320-27 (1965) . See generally Stewart & Sunstein, Public Programs and Private Rights, 95 HARv. L. REv. 1193 , 1203 (1982 (discussing functions of the rule of law).
-5 See Monaghan, Marbury and the Administrative State, 83 COLUM. L. REV. 1, 33 (1983) . But see R. SHEP MELNICK, REGULATION AND THE COURTS: THE CASE OF THE CLEAN AIR ACT (1983) (criticizing certain effects of the judicial role). On agency "capture," see Stewart, The Reformation of American Administrative Law, 88 HARv. L. REV. 1667 REV. , 1684 REV. -87 (1975 ; Stewart & Sunstein, supra note 14, at 1226-27. 16 It is thus unsurprising that the primary case invoking that doctrine involved a delegation of government power to private groups. See A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935) . See generally Jaffe, Law Making by Private Groups, 51 HARv. L. REv. 201 (1937) (discussing advantages and dangers of participation by private groups in the administrative process).
1" While the nondelegation doctrine has never been expressly repudiated by the Court, it has not been used to strike down a statute since Schechter Poultry. In fact, broad legislative delegations of power to the executive branch were upheld prior to the New Deal period. See, e.g., United States v. Grimaud, 220 U.S. 506, 521 (1911) (upholding statute that permitted executive to make regulations declaring conduct criminal as a proper delegation of administrative power rather than an improper delegation of legislative power); Field v. Clark, 143 U.S. 649, 692-94 (1892) (upholding Tariff Act authorization of presidential suspension of favorable tariff status as not constituting grant of legislative power). Since Schechter Poultry, the Court has often found very broad "standards" to be an adequate basis for judicial review. See, e.g., Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 611-15 (1980) (reviewing exercise by OSHA of power to regulate toxics "to the extent feasible"); Yakus v. United States, 321 U.S. 414, 420-25 (1944) (sustaining broad guards-judicial review prominent among them-have been developed to protect the coherence and the integrity of the regulatory process. 18 In this regard it is important to keep in mind the fact, traditionally overlooked in discussions of judicial review of agency action, 19 that the availability of review will often serve as an important constraint on regulators during the decisionmaking process long before review actually comes into play. The prospect of review increases the likelihood of fidelity to substantive and procedural norms-a fact that will be missed if one focuses only on the reported cases, where, to be sure, the courts make their share of mistakes. 2 0 The concerns that support the APA's presumption of reviewability appear no less applicable to review of inaction than to review of action. Review at the behest of statutory beneficiaries may perform a critical function in ensuring against unduly lax enforcement that would violate statutory requirements. Such requirements may be undone through inadequate implementation as well as through overzealous enforcement. In both contexts, judicial review serves to vindicate the will of Congress as against the executive branch and may guard against the undue influence of powerful private groups over the regulatory process. 2 In the case of inaction, as well as in that of action, it is appropriate to take into acgrant of price-fixing powers). But some Justices have indicated a renewed interest in the doctrine. See American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 543-48 (1981) (Rehnquist, J., joined by Burger, C.J., dissenting).
18 While much stress has traditionally been placed on judicial review, see, e.g., L. JAFFE, supra note 14, at 327, it is important not to disregard the potential of nonjudicial mechanisms for fulfilling these functions. See Elliott, INS v. Chadha: The Administrative Constitution, the Constitution, and the Legislative Veto, 1983 SUP. CT. REV. 125, 150-60 (discussing legislative veto and other modes of legislative control). Nonjudicial mechanisms are particularly crucial for assuring presidential control and interagency coordination. For important modern illustrations, see Exec. Order No. 12,498, 50 Fed. Reg. 1036 (1985 , and Exec. Order No. 12,291, 3 C.F.R. 127 (1982), which attempt to coordinate the regulatory process through supervision by the Office of Management and Budget.
19 For criticisms of judicial review that do not discuss the phenomenon of "anticipated reaction," CARL FRIEDRICH, CONSTITUTIONAL GOVERNMENT AND POLITICS 16-18 (1937), see, e.g., JERRY MASHAW, BUREAUCRATIC JUSTICE 8-11 (1983) (arguing that judicial review is irrelevant to internal agency decisionmaking, without reference to effect of prospect of review); R. MELNICK, supra note 15, at 379-83 (discussing impact of courts on EPA solely in terms of court-ordered action).
20 See generally R. MELNICK, supra note 15 (contending that judicial review under Clean Air Act has had undesirable consequences for environmental policy).
count the deterrent effect of the prospect of review on administrators during the implementation process. The affirmative case for judicial review thus appears identical in the two contexts.
On its face, moreover, the APA treats agency inaction the same as agency action. Indeed, the statute defines agency action to include "failure to act" 2 and says that courts shall "compel agency action unlawfully withheld or unreasonably delayed." 23 But it would be a mistake to understand this language as an across-theboard repudiation of principles of prosecutorial discretion. To understand how those principles interact with the APA, it is necessary to explore the exceptions to the general rule of reviewability.
The APA provides that agency decisions are unreviewable in two categories of cases: (1) those in which the statute precludes review,"' and (2) those in which agency action "is committed to agency discretion by law." 2 5 The first exception is not difficult to understand, though in particular cases it may be difficult to decide whether there has been statutory preclusion of review. 26 The second exception creates two puzzles. First, a conclusion that agency action is committed to agency discretion "by law" appears substantially identical to a conclusion that a statute has precluded review. Second, there is an obvious tension between the idea that some exercises of discretion are unreviewable 2 7 and the fact that the APA allows courts to review agency action for "abuse of discretion." 2 8 In Citizens to Preserve Overton Park, Inc. v. Volpe, 29 the Supreme Court attempted to resolve both of these puzzles. According to the Court, the "committed to agency discretion" exception precludes review "in those rare instances where 'statutes are drawn in such broad terms that in a given case there is no law to apply.' "o This interpretation, based on the legislative history of the APA, 22 5 U.S.C. § 551(13) (1982 has provoked sharp criticism. 3 ' As we shall see, however, the Court's interpretation is consistent with sensible understandings of when agency action should be subject to judicial supervision. The principal question raised by Overton Park is how one decides whether, in a given case, there is "law to apply." The answer turns on two considerations-one familiar, the other frequently ignored. The familiar consideration is the governing substantive statute, which is the major source of the "law to apply." Overton Park itself illustrates the point. The issue there was the legality of a decision by the Secretary of Transportation to approve the building of an interstate highway through a park in Memphis, Tennessee. The Court concluded that there was "law to apply" because the statute provided that the Secretary "shall not approve" construction through a public park unless "no feasible and prudent" alternative was available. That provision imposed constraints on the Secretary's decision by which a court might assess its legality. 32 The same conclusion is appropriate with respect to the great proportion of administrative law cases, at least in the context of review of action. Governing statutes almost always set out standards by which to assess the legality of agency behavior or to evaluate a claim of arbitrariness.
The second consideration in deciding whether there is "law to apply" is the precise allegation made by the plaintiff. The importance of this point cannot be overstated, particularly in the context of review of agency inaction. For example, if a plaintiff claims that an agency has taken constitutionally impermissible factors into account, there is always "law to apply"-no matter what the governing statute may say. 3 Similarly, if the plaintiff alleges that the agency's conduct has been based on factors that are irrelevant under the governing statute, there is always law to apply, even if the agency has especially broad discretion in weighing those factors that are statutorily relevant.
3 4 Judicial evaluation of these claims will be equally straightforward whether the government has chosen to take or to refrain from taking enforcement action on the basis of these factors. On the other hand, if the plaintiff makes a generalized claim of agency "arbitrariness" in failing to act, there may sometimes be no judicially administrable standards by which to as- Understood in these terms, the Overton Park test for reviewability-the "law to apply" inquiry-looks very much like a decision on the merits. Once one has said that an action is unreviewable because there are no legal constraints on the exercise of discretion with respect to the particular allegation, one might as well say that, with respect to that allegation, there is no legal violation. In this respect, the distinction between a conclusion that a decision is not reviewable and a conclusion that a decision is lawful is easy to collapse.$' In both cases, one is saying the same thing: that the governing statute does not impose legal constraints on the action at issue.
The APA does, however, distinguish the issue of reviewability from that of the merits, and so long as the underlying considerations are understood, the distinction need not cause significant difficulties. The important point is that agency actions are "committed to agency discretion by law" whenever the governing statute imposes no legal constraints on the agency with respect to the particular allegation made by the plaintiff. The framework provided by Overton Park thus provides courts with workable standards for deciding the reviewability of both agency action and agency inaction. Since Overton Park, the Supreme Court and lower courts have used these standards to review agency enforcement decisions. 8 The mere fact that inaction is See infra note 156 and accompanying text.
56
This point is parallel to the idea, raised in connection with the political question doctrine, that a conclusion that a matter presents a "political question" is equivalent to a conclusion that there is no constitutional violation on the merits. See Henkin, Is There a "Political Question" Doctrine?, 85 YALE L.J. 597, 606, 622-23 (1976) .
37 This formulation raises the question of how one decides that it is appropriate to dispose of a case on the merits rather than on grounds of reviewability. The decided cases furnish no clear criteria by which to make that decision. To some extent, they suggest that the question is to be answered on the basis of whether the statutory standard, measured against the plaintiff's allegation, furnishes ascertainable standards by which to assess the legal question. If it does not, a decision on reviewability grounds is more likely. See, e.g., Hahn v. Gottlieb, 430 F.2d 1243 , 1249 (1st Cir. 1970 ) (holding that statute provides inadequate standards for judicial review of FHA rental rates). To some extent, however, the decision is likely to be cast in terms of reviewability rather than the merits simply because of tradition. But see Pendleton v. Trans Union Sys. Corp., 430 F. Supp. 95 (E.D. Pa. 1977) (dismissing mandamus action against FTC on the merits).
11 See cases cited supra notes 2-4.
involved is insufficient to preclude review; inaction, no less than action, might be unlawful. The question turns on the nature of the governing statute and of the plaintiffs allegation. Despite Overton Park and its progeny, one might readily have predicted that the Supreme Court would not be entirely receptive to efforts to obtain judicial review of the enforcement decisions of administrative agencies. In a number of areas of administrative law, the Court has recently confined the supervisory role of the federal courts, especially in suits brought by the beneficiaries of regulatory statutes. For example, the Court has held that federal courts may not impose procedural requirements on administrative agencies beyond those set out in the APA. 3 9 The Court also has slightly weakened the ordinary presumption of reviewability of agency action by lowering the standard required to demonstrate congressional intent to preclude judicial review. 40 In addition, the Court has stated that courts should accord considerable deference to executive constructions of regulatory statutes whenever "Congress has not directly addressed the precise question at issue. 41 Finally, the Court has indirectly limited the role of judicial review through the doctrine of standing. In a decision of particular importance, the Court held that parents of children attending segregated schools did not have standing to challenge the failure of the IRS to deny tax-exempt status to private schools that discriminated on the basis of race. 4 2 Relying in part on the "take Care" clause, 4 8 the Court concluded that separation-of-powers concerns require plaintiffs seeking a "restructuring" of executive-branch operations to [52:653 meet especially stringent standing requirements."' This is not to say that the recent cases form an unbroken line of deference to executive authority. In one case, the Court applied the "hard-look" doctrine 45 with considerable rigor, overturning an administrative decision to rescind an existing regulatory standard." 6 And elsewhere the Court has shown a willingness to supervise the regulatory process with some care.' But the basic pattern is unmistakable. The Court's decisions reflect skepticism about the appropriateness of judicial supervision of the regulatory process at the behest of statutory beneficiaries. 8 Such skepticism has resulted in a willingness either to deny review entirely or to restrict its scope, often through "clear statement" principles of statutory construction. 49 It was against this background that the Supreme Court decided Heckler v. Chaney.
II. THE Chaney DECISION
The Chaney case involved a suit by inmates on death row to require the Food and Drug Administration (FDA) to take enforcemept action to prevent particular drugs from being used in executions by lethal injection. 5 0 The FDA had approved the drugs at issue for some purposes, but not for use in executions. The inmates contended that the drugs had not been tested and labeled for use in human executions and that in the hands of untrained personnel the drugs would cause "torturous pain" rather than the intended quick and painless death. 5 1 According to the inmates, the use of the drugs in human execution thus violated the "misbranding" and Ct. 2856 Ct. , 2862 Ct. (1983 . 47 See Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 658-59 (1980) (plurality opinion) (rejecting OSHA benzene standard after "a more detailed examination of the record than is customary").
48 For suggestions that this skepticism is misplaced, at least if the judicial role is suitably cabined, see Stewart & Sunstein, supra note 14, at 1316-22; L. JAFFE, supra note 14, at 320-27, 589-92. Most of the recent cases restricting the judicial role involved suits by beneficiaries, and the restrictions on the law of standing and reviewability will primarily affect beneficiaries rather than regulated entities. It remains uncertain whether the Court will similarly limit judicial power when the plaintiff is a member of the regulated class. "new drug" provisions of the Food, Drug and Cosmetic Act. 2 The FDA had declined to act, claiming that it did not have jurisdiction over the use of drugs for human execution s and that, even if it did, it had the "'inherent discretion'" not to act unless there was "'a serious danger to the public health or a blatant scheme to defraud.' 54 According to the FDA, neither of the conditions that would require action was present in Chaney. The Supreme Court, in an opinion by Justice Rehnquist, held that the FDA's inaction was an unreviewable exercise of prosecutorial discretion.
5 5 In thus reversing the decision of the court of appeals, the Court said that there was often "no law to apply" to enforcement decisions. Such decisions should therefore be presumed unreviewable under the "committed to agency discretion" exception to the general rule of reviewability under the APA. 5 6
The Court marshaled four considerations in favor of this conclusion. First, it said that because of limited administrative resources, agencies must evaluate a wide range of factors in setting enforcement priorities and that such decisions are ill-suited to judicial review. 57 Second, it observed that "when an agency refuses to act it generally does not exercise its coercive power over an individual's liberty or property rights, and thus does not infringe upon areas that courts often are called upon to protect." 8 Third, it indicated that inaction, unlike action, does not provide a focus for judicial review. 5 9 Fourth, it said that "an agency's refusal to institute proceedings shares to some extent the characteristics of the decision of a prosecutor in the Executive Branch not to indict"-a decision that, the Court noted, is entrusted to the executive under the "take Care" clause of article II0
In the Court's view, these considerations were sufficient to justify a "conclusion that an agency's decision not to take enforcement action should be presumed immune from judicial review." ' But the Court emphasized that the presumption could be rebutted [52:653
"where the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers. ' 62 The Court found that the presumption of unreviewability had not been rebutted in Chaney because the Food, Drug and Cosmetic Act provided no statutory constraints on the exercise of discretion. 3 The Court distinguished Dunlop v. Bachowski 4 on this ground. In that case, the Court said, the Labor-Management Reporting and Disclosure Act required the Secretary of Labor to file suit if certain "clearly defined" factors were present, and this requirement was an adequate basis for judicial review. 5 The result in Chaney is easy to defend. The FDA's failure to investigate the unapproved use of the drugs was not constrained by the governing statute. There were various possible sources of statutory and regulatory "law" in Chaney, but the Court was probably correct in concluding that none formed a sufficient basis for judicial review. The court of appeals had relied on a policy statement indicating that the agency considered itself "obligated" to act against unapproved uses of approved drugs, 6 but the statement was ambiguous and was in any event appended to a rule that the agency never adopted. 7 The plaintiffs had also invoked a provision in the substantive statute stating that the Secretary of Health and Human Services need not prosecute "minor violations" if she "believes that the public interest will be adequately served by a suitable written notice. '68 They argued for the negative implication that this provision was intended to require prosecution of "major" violations. But the Supreme Court read the provision as applicable to situations in which a violation had already been established to the agency's satisfaction, not as an effort to require investigation of possible violations. 6 9 Furthermore, the plaintiff's allegations did 62 Id. 63 Id. at 1658-59. 421 U.S. 560 (1975) . 65 105 S. Ct. at 1657. This was not an accurate reading of the understanding of the Court in Dunlop itself. In Dunlop, 421 U.S. at 567 n.7 (quoted supra note 7), the Court endorsed the reasoning of the lower court, which had said that principles of prosecutorial discretion should operate as a bar to review only when the interests represented by plaintiffs were those of the public as a whole (as in the case of a criminal prosecution), rather than those of identifiable individuals, Bachowski v. Brennan, 502 F.2d 79, 87 (3d Cir. 1974 not indicate specific deficiencies in agency decisionmaking that distinguished their claim from that of many others who could assert an interest in how the FDA's investigatory authority is used. 70 The plaintiffs were thus left with precisely the kind of generalized claim of "arbitrariness" that is often so difficult to sustain.
1
On all this the Court was unanimous. The controversial character of the decision stems from the adoption of a seemingly broad presumption against review of enforcement decisions. Justice Brennan issued a short concurrence, noting that the majority opinion left open the possibility that agency inaction might be reviewable in a wide variety of circumstances. 7 2 In an extensive separate concurrence, Justice Marshall took issue with the Court's creation of a "presumption of unreviewability" for enforcement decisions. In his view, decisions not to act will frequently survive on the merits, largely for the reasons identified by the Court. But that conclusion should not imply a refusal to review the particular bases for inaction-review that will generally serve as a safeguard against "caprice and lawlessness. ' 7 3 In Justice Marshall's view, the traditional principles of prosecutorial discretion are inconsistent with "one of the very purposes fueling the birth of administrative agencies"-the "reality that governmental refusal to act could have just as devastating an effect upon life, liberty, and the pursuit of happiness as coercive governmental action." 74 The FDA's conduct in Chaney, according to Justice Marshall, was lawful only because it was reasonable on the merits.
70 Such deficiencies would require special allegations-for example, a claim that agency inaction was based on constitutionally or statutorily irrelevant factors, see infra notes 129-32, 135-40 and accompanying text, or a showing that the inaction involved a matter that, because of the nature of the private conduct at issue, had a special claim on the agency's resources.
71 This is not to say that the case was quite as easy as the Court seems to have thought. A response to the foregoing line of reasoning might be that the Court should have looked more carefully at the nature of the plaintiffs' claim and at the FDA's enforcement priorities, in order to assure itself that the allocation of limited resources was reasonable in light of the various options before the agency. But such an examination is, in the absence of unusual circumstances, extremely difficult for a court to undertake. In light of the nature of the statute and the allegation, a posture of deference was appropriate.
72 105 S. Ct. at 1659-60 (Brennan, J., concurring The Chaney Court's presumption against judicial review of agency enforcement decisions is based on principles of "prosecutorial discretion." Prosecutorial discretion has traditionally been thought to immunize decisions of criminal prosecutors from judicial review; 75 it has sometimes been extended to the administrative context, shielding agency inaction from legal control. 7 As Justice Marshall emphasized in Chaney, these principles are at odds with the general presumption of reviewability.
Judicial control of agency inaction has its origins in the law of mandamus, which allows courts to compel "nondiscretionary" agency decisions." 7 In an early case, however, the Supreme Court held that the federal courts had no general mandamus authority. 7 That authority has now been conferred on the courts by statute, 9 but "discretionary" decisions are immunized from judicial review. 80 This state of affairs, in conjunction with standing limitations,"" explains why judicial review of agency inaction has generally occurred under the APA rather than the federal mandamus statute. 8 2 Under the APA, however, the Chaney Court's invocation of prosecutorial discretion does not justify the adoption of a presumption against review. This conclusion becomes apparent by scrutinizing the four central considerations on which refusal to review agency inaction is based: judicial solicitude for private rights, deference to executive discretion, the existence of alternative remedies, and various prudential concerns. Whatever their original merit, these considerations no longer carry significant weight. 
A. Judicial Solicitude for Private Rights
The original role of judicial review of administrative conduct was based on two related understandings. The first was that market ordering within the constraints of the common law was normal and natural. 8 4 In light of this assumption, government intervention in the market appeared exceptional and was subject to special judicial control. For this reason, courts adopted what was in effect a one-way ratchet, consisting of legally enforceable constraints on regulation but no such constraints on inaction." 5 The second understanding was that the purpose of judicial review was to safeguard traditional private rights as defined by the common law. 86 The interests of those who were likely to benefit from administrative action were not traditional liberty or property interests and were thus not entitled to judicial protection. 7 The political process 1296, 1297-99 (1982) (same) . See also Justice Frankfurter's suggestion, in interpreting the "negative order" doctrine, that "negative order" and "affirmative order" are not appropriate terms of art. "Negative" has really been an obfuscating adjective in that it implied a search for a distinction-nonaction as against action-which does not involve the real considerations on which rest, as we have seen, the reviewability of Commission orders within the framework of its discretionary authority and within the general criteria of justiciability. "Negative" and "affirmative," in the context of these problems, is as unilluminating and mischief-making a distinction as the outmoded line between "nonfeasance" and "malfeasance. was seen as the appropriate safeguard against unlawful inaction, especially since large numbers of people were often affected by failure to act. 88 Together, these two understandings represent a Lochner-like view of the judicial role. 9 The Lochner Court, too, saw the judicial role as the vindication of private rights, defined by reference to market ordering within the common law, against government "intervention."
With the rise of the regulatory state, however, this Lochnerera approach to judicial review of administrative inaction is no longer tenable. And it should be unsurprising to find that this view arose and declined in constitutional and administrative law in parallel fashion. 9 0 In the constitutional context, the Court recognized in West Coast Hotel v. Parrish 91 that common law ordering was in no sense "natural," but was the product of governmental choice: both action and inaction amount to decisions. It was pursuant to this view that a failure to act might be seen as, in the Court's words, a "subsidy" to those who benefited from the inaction. Similarly, in the administrative context, the notion that judicial review is limited in purpose to safeguarding traditional private rights and in scope to the promotion of traditional private autonomy has become unacceptable.
This doctrinal shift is reflected in changes in three related aspects of administrative law, changes which undermine the Lochner-like deference to agency inaction. The first of these changes is the growth of public rights. The creation of administrative agencies was based on an understanding that interests unrecognized by the common law nonetheless merit governmental protection. " This conclusion was alternately based on (1) the notion that the common law catalogue of private rights was insufficient to protect private autonomy, and that new rights should be added to the list; (2) a conclusion that important decisions ought to be subject to collective control in the service of democratic ends of self-government; or (3) an economic rationale pointing to the externalities not taken care of by an unregulated market. See generally Stewart & Sunstein, supra note 14, at 1235-39 (discussing the entitlement, production, and public value accounts of the rise of administrative regulation). At times, of course, the creation of a regulatory scheme might be understood as an interest-group deal. See Stigler, The Theory of Economic Regulation, 2 BLL J. EcoN. & MGmr. SCL 3 (1971). tory interests, representing public "rights," 3 are created by congressional or administrative action and are entitled to judicial protection under the APA. The fact that inaction does not affect traditional private rights is therefore an insufficient basis for distinguishing between action and inaction.
The second change is in the law of standing. It is no longer necessary to show a traditional private right in order to obtain review of agency conduct; 94 beneficiaries of regulatory programs may bring suit if they can show "injury in fact" and demonstrate that a judicial decree will remedy the harm alleged. 5 Private autonomy, as it was understood at common law, need not be involved at all.
The third change is authorization of judicial review of agency action by the APA. Under the APA, the function of judicial review is to ensure governmental conformity with legal requirements, whether such requirements require or forbid regulation. 9 6 This conformity is to be achieved in two ways. First, courts are charged with promoting adherence to the governing statute-with adherence understood to include identification and implementation of the values set out in that statute. Statutorily irrelevant factors may not be considered, 97 and those factors made relevant by statute must be taken into account. 9 " Second, where the statute is ambiguous, as is frequently the case, courts must ensure that there has been a reasoned exercise of discretion on the part of administrators. 99 Moreover, the availability of political remedies does not, as a general rule, distinguish inaction from action. The possibility of political redress has not been thought sufficient to justify the elimination of judicial review of agency action. 0 0 The same conclusion is properly reached in the context of inaction. Often political remedies are more readily used by well-organized members of regulated classes than by regulatory beneficiaries, who must overcome substantial barriers to the exercise of political power. 1 0 1 At least in some contexts, differential access to the political process may well make judicial review of agency inaction a particularly necessary safeguard.
B. Reviewing Discretion and Usurpation of the Executive Function
Reluctance to review inaction has traditionally been based in part on a set of considerations counseling against judicial usurpation of the executive function. Indeed, it is sometimes suggested that a court engaging in judicial review of executive inaction or issuing an order compelling an agency to act would be undertaking to "take Care that the Laws be faithfully executed" 1°-2 -an executive rather than a judicial task. 0 3 The suggestion is based on the understanding that enforcement activity is entrusted to the executhe advantages and disadvantages of proposed courses of action. Second, issues involving values must be resolved in accordance with the governing statute. Sometimes that statute will require consideration of particular factors; sometimes it will exclude consideration of other factors; and sometimes it will indicate that some factors, although relevant, are of secondary importance. Third, to the extent that issues of value are to be resolved through an exercise of discretion by administrators within the confines of the statute, it is important to ensure that the relevant considerations-and the actual bases for decision-are explicitly identified, are subject to public scrutiny and review, and reflect a reasonable weighing of the relevant factors. See Sunstein, supra note 45, at 181-82 (collecting cases).
100 The reason lies in the fact that political remedies are too crude to be a reliable basis for preventing or redressing unauthorized or arbitrary regulatory action. Cf. R. LrrAN & W. 3330 (1984) (using "take Care" clause as a basis for denying standing to claimants objecting to alleged IRS failure to deny tax-exempt status to racially discriminatory private schools).
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tive, not to the courts, and that judicial involvement-in the form of a decree compelling prosecution-would violate the separation of powers. While this basic understanding is correct, the conclusion does not follow. The "take Care" clause is a duty, not a license; it imposes an obligation on the President to enforce duly enacted laws. If judicial involvement is based on a statutory violation by the executive, review promotes rather than undermines the separation of powers, for it helps to prevent the executive branch from ignoring congressional directives. This is not to deny that the executive has the power to set enforcement priorities and to allocate resources to those problems that, in the judgment of the executive, seem most severe. 1 05 Congress frequently appropriates a smaller amount than would be necessary to redress all private violations of the law, in the expectation that the executive will use its discretion to allocate funds to the most pressing problems. Exercising discretion in this way is ordinarily consistent with congressional will. But there is a distinction between exercising such discretion and refusing to carry out obligations that Congress has imposed on the executive. The distinction turns, here as elsewhere, on interpretation of the substantive statute. Although there will be difficult intermediate cases, the "take Care" clause does not authorize the executive to fail to enforce those laws of which it disapproves. 10 6
Sometimes the separation-of-powers objections to review of agency inaction are supplemented with a reference to the remedial problems that may result whenever a court requires someone to act. 1 0 The executive may, for example, simply refuse; or it may decide to acquiesce in the court's ruling by bringing an enforcement proceeding, but do so without much vigor. Any judicial remedies for such executive misconduct, it might be thought, would constitute impermissible judicial entanglement in the executive function. The principal answer to such objections is that they assume intransigence on the part of the executive in the face of a court order, an assumption that is inconsistent with the general willingness of executive officials to obey the law as it has been interpreted by the courts. 10 8 Moreover, the defendants in these cases are institutions, not individuals; the people who are assigned the task of bringing the court-ordered enforcement proceedings may well not object to them. Finally, the same objections are applicable to the wide range of cases requiring action by state officials in the last quarter-century and have no more force here than there.
In the early period of administrative law, these concerns were more forceful in light of the fact that courts had not developed techniques to review the exercise of discretion on the part of administrators. Because courts lacked methods to review discretion without usurping it, review of inaction threatened to transform courts into prosecutors. The absence of such techniques buttressed traditional separation-of-powers concerns about judicial review of agency inaction. But the modern period has seen the rise of a number of strategies by which courts might review the exercise of discretion without usurping the executive function. Courts may require explanations for decisions, 10 9 and in reviewing those explanations, they may be quite deferential. The "arbitrary and capricious" standard of review under the APA, 110 for example, authorizes review of discretion in order to assure reasoned decisionmaking within the confines of a statute.' That standard, properly applied, does not involve usurpation of the executive function.
C. Alternative Remedies
As a historical matter, the pressure for judicial review of prosecutorial decisions was relieved by the existence of alternative remedies by which to enforce the law if the prosecutor failed to act. Indeed, the notion of prosecutorial discretion developed in large part because of the availability of private prosecution." 2 Moreover, common law remedies were traditionally available for 
D. Prudential Concerns
The final consideration is that review of inaction imposes unique burdens on courts. Agencies are almost always funded at levels that prevent them from redressing all violations of the law. A decision not to act is a choice of how to allocate these limited resources. This decision turns not only on the legality of the private conduct, but also on a wide variety of managerial considerations that are not well suited to judicial review. 1 5 A decision not to act may be based on competing priorities, the desire to establish favorable precedents in an orderly fashion, the reaction of the public and of relevant officials in Congress and the executive branch, and so forth. When a plaintiff alleges that an agency has acted "arbitrarily" in failing to take action in a particular case, the court must consult all of these factors in order to make a reasoned decision. The fact of resource constraints thus makes review of prosecutorial decisions different from review of ordinary administrative action.
This consideration might be buttressed with other institutional concerns. Inaction may be the result of delay in agency decisionmaking rather than evidence of a decision not to act."" Again, in light of budgetary constraints, failure to act is more frequent 1 7 Decisions not to act are likely to have been reached informally"" and will often be unaccompanied by a record that a court might examine to assess the legality of the agency's conduct. If judicial review were available, it might become necessary to formalize inaction decisions, a step that could have considerable costs.
These considerations do serve to distinguish action from inaction, and they must be taken into account. Most important, the breadth of the considerations that may lawfully be considered by an administrative prosecutor suggests that judicially administrable standards are less likely to be available for assessing a plaintiff's claim. Consider, for example, an allegation by a consumer that the Federal Trade Commission (FTC) acted unlawfully in failing to initiate proceedings against a particular advertiser. Suppose that the ground of the complaint is that the advertisement is deceptive and misleading within the meaning of the Federal Trade Commission Act, or indeed that it is especially so and should be a high priority for the agency. In order to assess that claim, the court must evaluate the FTC's enforcement program to see where the advertisement in question "fits" in light of competing priorities. That inquiry must be undertaken without statutory guidance. In general there is "no law to apply" to such an allegation.
The matter may be different if the private conduct at issue can be shown to be especially egregious, or if the plaintiff is able to demonstrate that inaction is based on unconstitutional or statutorily irrelevant considerations. 119 But a generalized allegation of arbitrariness will often be an insufficient basis for judicial review.
The other institutional concerns, which stress the informal character of inaction decisions, carry less weight. The courts have developed a number of techniques by which to review informal ac-117 This point raises the concern that the creation of private rights to initiate regulatory action might impose significant burdens on the federal courts. Cf. RICHARD POSNER, THE FEDERAL COURTS: CRISIS AND REFORM 59-166 (1985) (discussing caseload explosion). But initiating litigation against the government is expensive, and experience suggests that the incremental increase in litigation would be insubstantial. See 2 KENNETH CULP DAVIS, AD-MINISTRATIVE LAW TREATISE § 9:5, at 229-35 (2d ed. 1979) (arguing that a mandatory enforcement system can be viable); Dimento, Citizen Environmental Legislation in the States: An Overview, 53 J. URB. L. 413 (1976) (examining the effect of state environmental citizen suit provisions); Fadil, Citizen Suits Against Polluters: Picking up the Pace, 9 HARV. ENv. L. REv. 23 (1985) (examining the effect of federal environmental citizen suit provisions). Of course, it is by no means clear that it would be undesirable to increase the federal caseload if the increase produces greater administrative compliance with the APA and governing substantive statutes.
118 "Informal" decisionmaking here means the use of methods that, while reviewable under the APA, are not subjected to special procedural requirements by the APA.
I"8 See infra notes 129-32, 135-40 and accompanying text.
tion, 1 2 0 so long as the various other prerequisites for review-finality, standing, ripeness, exhaustion-are satisfied. In this regard, inaction does not stand on a substantially different footing from action. While the frequently informal character of such decisions must be taken into account in conducting review, it does not justify a presumption against review. It follows from this discussion that it is no longer possible to justify a general rule that enforcement decisions are unreviewable. To say this is hardly to say that inaction will often be found unlawful on the merits; it is not even to say that inaction is always reviewable. But it is to say that enforcement decisions should be subject to the same principles governing reviewability as are applied to other administrative decisions, formal and informal. Those general principles, it will be recalled, make the availability of review turn on an assessment of whether the statutory standards, measured against the plaintiff's allegation, furnish law that courts might apply to assess the claim.
To be sure, the distinctive features of inaction decisions-the numerous factors that must be taken into account-will mean that claims of arbitrariness are often an insufficient basis for judicial review. But claims of other sorts might well be enough to provide justiciable standards. 2 ' In short, the application of generalized notions of prosecutorial discretion to the administrative context is often inappropriate, for the force of the considerations supporting deference to prosecutorial discretion will vary substantially with the statutory scheme and the plaintiff's allegation. The concept of prosecutorial discretion should, in this light, be understood as a metaphor that tends to conceal the underlying reasons for and against review in particular contexts.
These considerations suggest that the Chaney Court's reasoning was unpersuasive insofar as it indicated a general rule that inaction ought to be treated differently from other agency decisions. The "take Care" clause does not justify special judicial deference if the administrator's failure to act is in violation of duly enacted laws. The analogy to the discretion of the criminal prosecutor is largely unavailing. The fact that inaction does not appear "coercive" is also an unpersuasive distinction; unlawful governmental failure to act can be as harmful as unlawful action and is equally subject to judicial review under APA standards. And while inaction may not involve traditional property or liberty interests, the existence of a constitutionally protected interest is not a necessary predicate for the invocation of judicial review.
Of course, failure to act may be based on limited prosecutorial resources, and that factor provides an important consideration in evaluating claims of unlawful agency inaction. But the problem of limited resources does not justify a broad rule immunizing inaction from judicial review. Whether these institutional concerns carry force depends, as always, on the relationship between the statutory standard and the plaintiff's allegation. For example, an allegation that the FDA had failed to act because of a bribe from state officials seeking to use the drugs in question to administer the death penalty would be reviewable' 22 -no matter how many competing priorities one could find before the agency, and no matter how sparse the record.
IV. THE LIMITS OF Chaney: UNANSWERED QUESTIONS
It would probably be a mistake to read Chaney as establishing a general rule of nonreviewability for enforcement decisions. The opinion is filled with more than the usual number of disclaimers. The Court expressly puts to one side the following cases: (1) review of a refusal to undertake rulemaking; 123 (2) inaction based on a conclusion that statutory jurisdiction is lacking; 124 (3) cases in which an "agency has 'consciously and expressly adopted a general policy' that is so extreme as to amount to an abdication of its statutory responsibilities"; 125 (4) refusal to enforce properly adopted agency rules; 12 6 (5) nonenforcement that violates constitutional rights; 127 and-the catch-all category-(6) cases in which the governing substantive statute sets priorities or circumscribes "an agency's power to discriminate among issues or cases it will pursue.
1 28 The breadth of the decision will depend on how cases falling in these categories are treated, and how large the categories are themselves said to be.
Chaney thus leaves unanswered a number of questions. The answers to those questions will determine the fate of the private right to initiate administrative proceedings. This section discusses the various categories left open in Chaney, in descending order of the strength of the case for review of inaction.
A. Inaction Based on Constitutionally Impermissible Factors
If agency inaction is based on constitutionally impermissible factors, such as race or exercise of first amendment rights, there is "law to apply" and the failure to act, or selective action, is reviewable. 129 Suppose, for example, that a plaintiff contends that an agency has failed to bring an enforcement proceeding because the potential defendants are white, or because the defendants were willing to waive their right to free speech in exchange for immunity from prosecution. In such cases, there are judicially administrable standards by which to evaluate the plaintiff's allegation; the Constitution furnishes the relevant constraints.
1 30 A case decided the day before Chaney reflects the same point by subjecting the discretion of criminal prosecutors to constitutional constraints.' The remedial issue may turn out to be troublesome, 32 but the issue of reviewability is not.
B. Inaction Based on Asserted Absence of Statutory Jurisdiction
In a case decided over two decades ago, the Supreme Court made clear that review is generally available when an agency's failure to act depends on a conclusion that it lacks jurisdiction over a particular class of cases. 13 3 The underlying reason is clear and 129 The APA requires reviewing courts to set aside agency actions found to be "contrary to constitutional right, power, privilege, or immunity." 5 U.S.C. § 706(2)(B) (1982 straightforward. Assume, for example, that the FDA had declined to act in Chaney on the sole ground that the governing substantive statute did not authorize the FDA to regulate the unapproved use of approved drugs. If the plaintiffs challenged that jurisdictional conclusion, the court could review the conclusion on the basis of "law"-that is, the governing statute. Allocation of scarce prosecutorial resources is not an issue-even if the agency may decide, after the issue of statutory jurisdiction has been resolved, not to bring enforcement proceedings notwithstanding its power to do SO.'13 The considerations invoked in Chaney are thus inapplicable to questions of statutory jurisdiction. This conclusion follows naturally from the Court's statement that review of inaction is available when Congress has imposed constraints on enforcement discretion.
C. Inaction Based on Statutorily Irrelevant Factors or Otherwise in Violation of Statutory Constraints on Enforcement Discretion
Suppose a plaintiff alleges that agency inaction is based on a factor that is not relevant under the governing statute. For example, the claim may be that nonenforcement resulted from a bribe 35 or, to take a less extreme case, that an agency decided not to act because of the costs of regulation in a case in which costs are not a relevant consideration under the statute. 136 The most important exception in Chaney becomes relevant here. It will be recalled that the Court endorsed review of agency enforcement decisions when the governing statute "provided guidelines for the agency to follow in exercising its enforcement powers.'1 3 7 Whenever a plaintiff can allege that statutorily irrelevant factors have entered into a decision not to act, there are by hypothesis such guidelines to control the exercise of prosecutorial discretion. This understanding captures a large number of the cases that have reviewed agency inaction before Chaney. 3 8 Indeed, this is the ground on which the Chaney Court distinguished and preserved be enforced), cert. denied, 104 S. Ct. 2385 Ct. (1984 .
134 That there may be nonjurisdictional reasons for failing to act is not relevant here. Under SEC v. Chenery Corp., 318 U. S. 80, 92-94 (1943) , a court may not uphold an agency decision on grounds not articulated by the agency.
Dunlop v. Bachowski. 139 The same conclusion is appropriate whenever the plaintiff has alleged that irrelevant factors have influenced the decision " or that inaction is inconsistent with statutory constraints on enforcement discretion.
D. "Abdication" of Statutory Duty or a "Pattern" of Nonenforcement In a number of cases in recent years, the courts have reviewed claims that agencies have abdicated their statutory obligations by failing to undertake enforcement action in a substantial category of cases. The most celebrated of these decisions, Adams v. Richardson, involved an alleged failure to enforce Title VI of the Civil Rights Act of 1964. According to the court, abdication of authority to enforce the statute was subject to judicial review. Adams was cited with apparent approval in Chaney.
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The question remains why a "pattern" of nonenforcement, or "abdication" of statutory duty, should be treated differently from an isolated decision not to act. At least some of the factors referred to by the Chaney Court apply in both contexts. But the difference lies in a differing assessment of congressional intent, and thus of available "law to apply," in the two categories of cases. For example, if an agency announces that it will no longer enforce a particular statute-to take an extreme case-it is not difficult to conclude, at least as a general rule, that this decision is contrary to the will of the legislature that enacted the statute. Such a decision raises the possibility that the executive's inaction is based on its underlying disagreement with the goals of the statute and thus on executive usurpation of the legislative function. 4 3 With an isolated fail-13 See supra note 65 and accompanying text. 110 This conclusion assumes that the agency has made some decision not to act. If there is no "decision," judicial relief should generally be unavailable in the absence of statutory requirements for action. Such requirements may take the form of statutory deadlines, which render delay in enforcement actionable. See, e.g., Clean Air Act, 42 U.S.C. § 7408(a)(2) (1982) (setting deadline for EPA issuance of air quality criteria). The use of deadlines is a familiar example of legislative action creating an active role for judicial review.
14 480 F.2d 1159 (D.C. Cir. 1973 Ct. 3315 (1984) ).
"" 105 S. Ct. at 1656 n.4 (noting that the governing statute might constrain discretion in such a case). ure to act, it is difficult to draw that conclusion.
While the principal characteristic of a "pattern" of nonenforcement or "abdication" is a refusal to act in a large number of cases, an approach based on sheer magnitude is incomplete. If the agency's jurisdiction is extensive, a refusal to act in a large number of cases might be the result of legitimate processes of setting priorities in light of the pertinent statutory standards. To conclude that abdication has occurred, it may therefore be necessary to find that the refusal to act applies in a large number of cases weighed against the total jurisdiction of the agency under the relevant statute.
Of course, it will not always be easy to tell whether a particular case falls in the category of "abdication" or of isolated refusal to act. The plaintiffs in Chaney might have argued that their claims belonged to the former category. The argument would be unavailing, however, in light of the breadth of the enforcement opportunities before the FDA-opportunities of which the inmates' claim was but a small part. Of course, hard intermediate cases will inevitably arise, but here as elsewhere, the existence of such cases is not a reason to abandon an otherwise sensible distinction.
E. Refusal to Enforce Agency Regulations
A refusal to enforce an agency regulation is different from a refusal to enforce a statute in the important sense that in the former context, the principal basis for judicial intervention appears unavailable. That basis, as we have seen, is agency action-or inaction-that is inconsistent with "law," understood to mean the statute that Congress enacted. When failure to act violates a duty imposed on the executive branch by Congress, separation-of-powers concerns counsel in favor of, not against, an aggressive judicial role.
The matter is different when an agency complies with the will of Congress but refuses to enforce its own voluntarily adopted regulation. To be sure, there is a general principle requiring agencies may achieve most of the benefits of a repeal through refusal to enforce. Recognition of a private right to initiate administrative action might remove this safeguard and intrude on desirable prosecutorial flexibility. To a large extent, however, the executive's authority to allocate limited prosecutorial resources to the most egregious violations should ensure that most inaction under obsolescent statutes will survive review. See supra notes 115-18 and accompanying text (discussing resource limitations as a basis for deference). Moreover, in some contexts the appropriate remedy for obsolescence is repeal by the legislature. And in any event, the dangers of effective repeal of statutes through executive inaction outweigh the risks produced by diminished flexibility. review in that case are applicable in cases involving a refusal to issue a rule or to initiate rulemaking proceedings.
There are two grounds on which one might contend that judicial review should be available for refusals to initiate rulemaking. The first would rely on the legislative history of the APA. The Senate committee report said that the "refusal of an agency to grant the petition [for rulemaking] or to hold rulemaking proceedings . . . would not per se be subject to judicial reversal."' 150 This language has been read to mean that generally such refusals would be subject to review and at least sometimes to reversal. 1 1 But the language probably cannot bear that weight. It is an isolated statement in the legislative history; it is contradicted by the influential report of the Attorney General on the APA; 152 and, perhaps most important, it is too ambiguous to support a general rule of reviewability.
The second ground for seeking review of a decision to deny rulemaking petitions is more plausible. A refusal to initiate rulemaking should be reviewable if there is "law to apply" in light of the allegation measured against the substantive statutory standard. Here as elsewhere, the reviewability of inaction will turn on whether the statute provides constraints on the agency's failure to act in the particular circumstances. Significantly, a refusal to engage in rulemaking is likely to affect a broader range of people than is an isolated enforcement decision; such a refusal is therefore more likely to implicate the concerns associated with a pattern of nonenforcement.
A recent example is provided by Community Nutrition Institute v. Young.' 53 The case involved an effort to require the FDA to ban the use of aflatoxins, carcinogenic substances. The relevant statute reads:
Any poisonous or deleterious substance added to any food, except where such substance is required in the production thereof or cannot be avoided by good manufacturing practice, shall be deemed to be unsafe...; but when such substance is so required or cannot be so avoided, the Secretary shall pro- mulgate regulations limiting the quantity therein or thereon to such extent as he finds necessary for the protection of public health, and any quantity exceeding the limits so fixed shall also be deemed to be unsafe .... 154 According to the court, the word "shall" was indicative of a congressional instruction, established as well by the statutory structure and history, to establish a tolerance level for foods with unavoidable poisonous or deleterious substances. 155 The FDA was therefore required to issue the regulation in question. Whether or not the court's interpretation of the statute was correct, its approach is entirely consistent with Chaney and suggests a more general principle. Some statutes may require agencies to undertake enforcement action, including rulemaking, in certain circumstances. When a court vindicates such requirements, it is acting consistently with the APA.
G. Generalized Arbitrariness
An allegation that an agency has acted arbitrarily because it has failed to take action against a particular violation of the governing statute presents the weakest claim for reviewability. Such cases implicate all the concerns emphasized by the Chaney Court about judicial involvement in the allocation of scarce prosecutorial resources.
The matter may be different if the plaintiff is able to make a persuasive showing, in light of the statutory standard, that the violation in question poses an especially powerful case for regulatory action. Assume, for example, that a plaintiff can demonstrate that a particular substance causes special risks to life and health and that the costs of inaction are substantial in terms of both. 1 6 Such a demonstration may be sufficient to justify review of enforcement decisions, for the situation has features in common both with inaction in violation of statutory standards and with inaction that amounts to abdication of statutory authority. Cases in which re-14 21 U.S.C. § 346 (1982). 155 757 F.2d at 357-58. At the same time, a statute that is phrased in permissive terms-stating, for example, than an agency "may" act in a category of cases-should not immunize inaction from review. In some circumstances, inaction may be based on factors that are impermissible under even "permissive" statutes. Decisions resting on impermissible factors are unlawful even if the agency has discretion not to act when the proper factors are taken into account. [52:653
HeinOnline --52 U. Chi. L. Rev. 682 1985 view is justified under this rationale should, however, be relatively rare in light of the difficulty of assessing the agency's enforcement program that such review would entail.
CONCLUSION
The trend in the direction of judicial review of agency inaction is a salutary one. That trend is in keeping with the general movement of modern public law, which has increasingly abandoned the assumption that reviewing courts should act on the basis of a presumption against government regulation. The rise of the modern regulatory state results in large part from an understanding that government "inaction" is itself a decision and may have serious adverse consequences for affected citizens. It should not be surprising to find that judicial doctrines have moved in the same direction.
In the modern era, the judicial role is to ensure the identification and implementation of statutory values and to guard against factional power over the regulatory process. That role applies regardless of whether the agency is increasing or decreasing the scope of regulation. Judicial review is, to be sure, only one of a number of mechanisms for controlling agency performance, and it has serious disadvantages. Exclusive reliance must not be placed on the courts. 15 7 But judicial review has served as an important source of constraints on administrative action. Whatever the defects of judicial review, they do not justify a one-way ratchet against regulation, which may skew regulatory processes in directions inconsistent with the governing statute.
Notwithstanding these considerations, Heckler v. Chaney, the Court's first major encounter with the problem in the last decade, presented a weak case for review. The plaintiff's allegation, measured against the statutory standard, furnished little basis on which to assess the legality of the agency's decision not to act. But the Chaney decision, in keeping with the general direction of lower court cases over the past decade, made clear that judicial review of agency inaction is available when the agency's enforcement decision violates statutory constraints. Over time, one may expect that understanding to become increasingly prominent, as the problem of agency inaction is assimilated to the rest of the law governing judicial review of the conduct of administrative agencies.
